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ALSTON&BIRD v11p

601 Pennsylvania Avenue, N.W.
North Building, 10" Floor
Washington, DC 20004-2601

202-756-3300 .
Fax: 202-756-3333
www.alston.com q (f) "L‘i" 5

Frederick M. Joyce ) Direct Dial: 202-756-3376 E-mail: rjoyce@alston.com
Marianne Roach Casserly Direct Dial: 202-756-3379 E-mail'Rn.lEsserly@alston.com
July 12, 2002 CE'VED
Vid: HAND DELIVERY AND FACSIMILE (202) 418-2825 JUL 1 2 2002
FRBERAL COMMUNICATIONS COMMISION
Eric Einhorn, Acting Chief OFFICE OF THE SECRETAAY

Telecommunications Access Policy Division
Wireline Competition Bureau

Federal Communications Commission

445 12™ Street SW

Washington, DC 20554

Re: LETTER OF APPEAL
Legal Reporting Name: Morris Communications, Inc.
Filer 499 1D: 812163

Dear Mr. Einhorn:

Motris Communications, Inc. (“Morris™), by its attorneys, and pursuant to the
instructions contained in the letter attached as Exhibit One, hereby appeals the decision of
the Universal Service Administrative Company (“USAC”) dated May 15, 2002, which is
attached as Exhibit One. In that decision, USAC notified Morris that it was unable to
accept the revised FCC Form 499-A submitted by Morris on or about March 25, 2002,
covering the time period January 1 — December 31, 1999, because the revision “was not
filed within one year of the original submission.” Morris respectfully submits that, for
the reasons stated herein, the revised Form 499-A, a copy of which is attached as Exhibit
Two, should be accepted by USAC and that USAC should promptly issue corrected
invoices to reflect the proper universal service contribution amount owed by Morris.

I. Background

When Morris completed and filed its FCC Form 499 for the time period covering
January 1 through December 31, 1999, it mistakenly reported its intrastate revenues as
international revenues. Morris has no international revenues. This clerical error resulted
in Morris being improperly billed over $500,000 in universal service fees (based upon
Morris’s calculations, Morris should have been billed approximately $55,000 to
$70,000).
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The management of Morris contacted USAC by telephone several times after
receiving the erroneous invoice to explain the problem and to request an amended
invoice. The errors were never corrected, so Morris’s Controller contacted USAC by
telephone in April and July 2001 to again request amended invoices. Morris’s Controller
was told that the billing error would be corrected; however, Morris’s invoices were never
corrected, and its invoices still show an improper outstanding balance of over $475,000.

In March 2002, Morris’s Controller spoke with Lori Terraciano of USAC about
the invoice problems, and Ms. Terraciano provided guidance concerning the correction of
previous erroncous filings and the manner in which Form 499 filings should be made in
the future. Pursuant to Ms. Terraciano's instructions, Morris re-filed its Form 499
covering January — December 1999, on March 25, 2002, That corrective filing was
rejected in USAC’s letter dated May 15, 2002, since it was not filed within one year of
the original submission (See Exhibit One).

II. USAC Does Not Have Authority To Assess Universal
Service Payments Based Upon Intrastate Revenues.

Morris submits that, because USAC’s original calculation of more than $500,000
in universal service fees owed by Morris was based upon Morris’s intrastate revenue
figures, it is a void assessment and cannot be sustained. As noted above — and as Morris
has explained to USAC in several telephone discussions — Morris mistakenly reported its
intrastate revenues as international revenues in its original Form 499 filing for 1999.
Morris does not provide international services, and discovered its mistake in completing
the Form 499 when it received its invoice from USAC assessing more than $500,000 in
universal service contribution fees.

Neither the FCC nor USAC has authority to assess universal service contributions
based upon intrastate revenues. See Texas Office of Public Utility Counsel v. FCC, 183
F.3d 393, 448 (5™ Cir. 1999), cert. denied, 530 U.S. 1210 (2000). See also In the Matter
of Federal-State Joint Board on Universal Service; Access Charge Reform, Sixteenth
Order On Reconsideration in CC Docket No. 96-45, Eighth Report And Order in CC
Docket 96-45, Sixth Report And Order in CC Docket 96-262, 15 FCC Red 1679, para. 15
(1999) (stating, “Specifically, in response to the court's determination that the
Commission lacks jurisdiction to assess providers’ intrastate revenues, we have
eliminated intrastate revenues from the [universal service] contribution base.”). See also
Sections 54.706 and 54.709 of the Commission’s rules, 47 C.F.R. §§ 54.706, 54.709.

Because Morris’s original universal service assessment was based upon figures
that included intrastate revenues, that assessment is void as a matter of law. Therefore,
Morris respectfully requests that USAC recalculate the valid amount of universal service
fees owed by Morris based upon the revised Form 499-A attached as Exhibit Two (which
was filed with USAC on or about March 25, 2002).
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ITI. Morris’s Inclusion Of Intrastate Revenues On Its Form 499
Was The Result Of a Clerical Error.

When Morris completed and filed its original Form 499 filing for the time period
covering January through December 1999, it mistakenly reported its intrastate revenue
figures as international revenues. This mistake was purely a clerical error caused by
confusion concerning the proper manner in which to complete the Form 499.

The FCC has on numerous occasions allowed applicants to amend applications
that omitted information, or contained incorrect information due to clerical error, when
the applicant made a substantial good faith effort to promptly correct the deficiency. See,
e.g., Hispanic Information and Telecommunications Network, Inc., 60 RR 2d 828 (M.
Med. Bur., 1986} (applicant was able to timely correct an error in an application by
subsequently submitting a corrected document});, William M. Ryan, 1 FCC Red. 1077
(Com Car. Bur., 1986) (a clerical error in a cellular application could be remedied by a
post-lottery amendment); Butte Cellular Group, 60 FCC Rcd. 6745 (1991) (reinstatement
of a cellular application containing missing documents due to clerical error was
warranted).

Since receiving USAC’s assessment based upon the original Form 499 filing,
Morris has made many good-faith attempts to correct the problems with Morris’s
universal service invoices. The management of Morris and Morris’s Controller have
contacted USAC numerous times, attempting to resolve the problems with Morris’s
universal service invoices, and they were told in telephone discussions that the invoices
would be corrected. It was not until March 2002 that Morris’s Controller was advised by
Ms, Terraciano of USAC that submission of a revised Form 499 for the January —
December 1999 time period would be necessary to correct the invoices. Morris
completed the revised Form 499 promptly after the discussion with Ms. Terraciano and
submitted the revised Form 499 on March 25, 2002. Consistent with FCC precedents
concerning obvious, clerical errors, Morris should be permitted to make appropnate
corrections to its Form 499.1

1V. Conclusion

In light of the fact that USAC’s original universal service contribution assessment
upon Morris for the January — December 1999 time period included intrastate revenue
figures, and Morris’s good-faith attempts over the past two years to correct the problems
with its universal service invoices, Morris requests that it be permitted to correct the

I Morris notes that, although USAC’s letter of May 15, 2002, refers to a one-year deadline for making
revisions to Form 499 filings, Morris cannot find any basis in the FCC’s rules for imposing such a deadline,
nor does USAC’s letter cite any rule as the basis for the one-year deadline. Assuming (without conceding)
that the one-year deadline is valid, it should not be enforced in this instance, or should be waived, because
Morris’s clerical error in completing the Form 499 led to a dramatic overassessment of amounts owed by
Morris; therefore, there was clearly no intent on the part of Morris to report inaccurate revenues,
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clerical error included on its original Form 499 filing for the January — December 1999
time period without further delay. In this regard, Morris requests that USAC process the
Form 499 filing made by Morris on or about March 25, 2002, and issue corrected
invoices to Morris reflecting the proper universal service contribution amounts owed.

Thank you for your time and aftention to this matter. Please contact the
undersigned directly if you have any questions or if equire additional information.

Sincerely,

Frederick M. Joyce

Mananne Roach Casgér

MRC:mrc

Enclosures

cc: Universal Service Administrative Company (USAC), 2120 L Street, NW,
Suite 600, Washington, DC 20037
H. A. Morris, ITI, President and CEQ, Morris Communications, Inc.
W. Todd Hicks, Controller, Morris Communications, Inc.

WDC01/97747v1



EXHIBIT ONE

T

l l S AC Universal Service Administrative Company
May 15, 2002

Morris Commmunications, Inc, Filer 499 ID: 812163
P.0O. Box 16419

Greenville, SC 29606
Altn:  Todd Iicks
RE:  Form 499-A Revision Rejection

The Universal Service Administrative Company (USAC) has completed a review of the
Revised FCC Form 499-A (hal you submitted for the purpose of revising revenue
rcported by Morris Communications, Inc. for the period January 1 — December 31, 1999.
Based on the information provided, we are unable to accept the revision because it was
not filed within onc year of the original submission.

USAC recognizes that you may disagree with our decision. If vou wish to file an

appeal, your appeal must be received no later than 60 days after the date of this
lctter.

Tn the event that you choose to appeal the decision, you should follow these guidelines:

» Wrile a “Letter of Appeal to USAC” explaining why you disagree with this Revised
Form 499-A Rejection letter and identify the outcome that you request;

o Mail your letter to;

Letter of Appeal

USAC

2120 L Sureet, NW, Suite 600
Washington, DC 20037

» Appeals submitted by fax, telephone call, and e-mail will not be processed.

» Provide necessary conlact information. Please list the name, address, telephone
number, [ax number, and e-mail address (il available) of the person who ean most
readily discuss this appeal with USAC.

o Identify the “Legal Reporting Name" and “Filer 499 ID.”

» Explain the appeal to the USAC. Plcase provide documentation Lo support your
appeal.

60 South JefTerson Rd., Whippany, NI 07981 Voiee: 973/560-4400 Fax: 973/560-4434
Visit us online at: hitp://www.universalservice.org


http://hIlp://www.uNversakservice.org

e Attach a photocopy of this Revised Form 499-A Rejection decision that you are
appealing.

USAC will review all “letters of appeal” and respond in writing within 90 days of receipt
thereof,

The response will indicute whether USAC:

(1) agrees with your letter of appeal, and approves an outcome that is different from the
Revised Form 499-A Rejection Letter; or

(2) disagrees with your letter of appeal, and the reasons therefor.

If you disagree with the USAC response to your “letter of appeal,” you may file an
appeal with the FCC within 60 days of the date USAC issued its decision in response to
your “Letter of Appeal.” The FCC address where you may direct your appeal is:

Federal Communications Commission
Office of the Secretary

445 12th Swrect, SW

Room TW-A325

Washington, DC 20554

Please be sure to indicate the following information on all communications with the FCC:
“Docket Nos. 96-45 and 97-21."

In the nlternative, you may write and send an appeal letser directly to the Federal
Communications Commission (FCC), and bypass USAC, Your letter of appeal to the
FCC must explain why you disagree with the USAC decision. You are also encouraged
to submit any documentation that supports your appeal. The FCC rules goveming the
appeals process (Part 54 of Title 47 of the Code of Federal Regulations 54,719 - 54.725)
arc available on the FCC web site (www.fce.oov).

Tf you have questions or concerns regarding this letter, please contact Lisa Tubbs ut

(973) BB4-8116 or Lori Terraciano at (973) 560-4426.

Sincerely,

UsAC



EXHIBIT TWO
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2000 FCC Form 499A Telecommunications Reporting Worksheet ’ ' Page 2

PR TR Ay 2 P it 7 ) o AR 5 SRy _ X e TR 3 E A 0 G
201 Filer 48910 [from Line 101} 812153
202 Lepal narme of reparting entity [from Line 10:2] Moiris Communications, Inc.
203 Person who completed this worksheet Todd Hicks
204 Telephone number of this person { 884 ) - 234-7308
205 Fex mamber of this person { e84 ) - 204-T514
206 E-mail of this person midcsgmnrrisuﬂrehss.cmn
2067 Corporate office, attn. name, and malliing Moiris Communications, Inc,
address to which fuilre Telecommunications Attn: Trace Morris
PO Bax 18414

Reporiing Workehests gshoukd be sent

Greenville, 3C 29606

208 BRling address and bllfing cortact persen:
[Plan admirdstrators will sand bils for cortrfbutions to this
address, Please attach a wiftten sequest for allemative
biling arangemants. |

208 D.C. Agent for Senvice of Process per 47 U.5.C 413

Alston & Bird LLC

Momis Communications, inc.
Attn: Todd Hicks

PO Box 16418
Greenville, SC 28608

A—'J-I. rnuswumpladn [_.in;» 209 thrugh 211

Attn: Riek Joyes
210 _ Telephons number of D.C. agent 202 ) - TEE-3300
211_Ffex number of D.C. agent { 202 ) -  756-3333
212 E-malt of D.C. agent royce@aiston. com
213 Compiete husiness address of D.C. agent Alston & Bird LLC Atin; Rick Joyos

for hand servica of documents

6061 Pennaylvania Ava. MW,
North Bidg. 11th Floor
\Washington, DC 200042601

.214 Afternate Agent fur Service of Process (optional}

215 '?_eh.n___"hone' ne Tumber of atemaie agent
216 Fax number of altemate agert

217 _E-mail of allernate agent

218 Complete businass address of atemats
agent for hand service of documenis

PERSONS MAXING WILLFUL FALSE STATEMENTS |N THE WORKSKEET CAN BE PUNISHED BY FINE OR IMPRISONMENT UNDER TITLE 13 OF THE UNMTED STATES CODE, 18 UL.S.C. 100

FCC Fenmn 4B9-A
February 2000



301  Filer498 ID {from Line 101]

812163

anz Legal name of reporiing entity [from Line 102}

Morris Communicatians, Inc.

Report Billed Revenue for January 1 through December 31, 1960
Do not report any negative numbers. Doflar amounts may be rounded to
the nearsst thousand dollars. However, report afl amounts as whole dollars,

Total
Revenue

See instructicns reganding percent inferstate & intarnational. )
Revenue from Service Provided for Resale by Other Contributers to Ty

Federal Universal Service Suppert Mechanisms e S

303 Monthly service, lecal calling, conneclion chamges, vertical features,
and other local exchenge service Including subscribar [ine gnd
PICC charges to [XCs ’

a Provided as unbundied network elemants

if breakouts are net book
amounts, enter whole
percentage sslfmates

Breakouts

interstate fnternational
b (=

ST

interstate
Revenue

RRE

=

TRy ey
WAl
5%

tntamational
Revenue
e

S

b Provided under cther arrangements

Per minute charges for originating or tsmmtnating calls
a Provided under state or federal access tarif

h Pravided as unbundied network etements or other contract arrangement

Local private fine & special access

Payphone compensation from toll carters

Cther lncal telecommunications service revenues

Universal service support revenue received from Federal or State Sources

arges 458 130

Lol sorvice
310 Operafor and tof cally with alternative billing amangemants (credit

card, collect, intarnationai call-back, etc.) ’
311 Ordinary Long Distance (MTS, custorner ioil free B00/888 .

service, associated monthly account maintenancs, PICC

pass-through, and swilched services not reporied abave)
312 Long distance private line services
313 Satallite services
314 Al other long distance senvices

PERBONS MAKING WILLFUL FALSE STATEMENTS | N THE WORKSHEET GAN BE PUNISHED BY FINE OR IMPRISONMENT UNDER TITLE 18 OF THE UNITED STATES CODE, 18 U.S.C. §100%

FCC Fomn 499-A
Fabruary 2000



2000 FLEC Form 499A Telecommunlcattons Reportmg Worksheet

401 Filer4981D (from Line 101)

402 Legal name of reporfing entity [from Line 102]

January 1 through Cecember 31, 1909
Do not report any hegative nurnbers Dollar amounts may be rounded o

the nearest thousand doflars. However, report all amounts as whole doliars.
See nstructions regarming percent mtaratate & maemanan.al

403  Surcharges o7 other amaunts on bllls ldenlrﬁed as recovering
State or Fedsral unfversal service contributions

Lixed Jocs! service

404  -Monthly sarvice, Incel cajllng. connection charges, vertical features,
znd other Iocal exchange service charges except for faderally
tasiffad subscriber line charges and PICC charges

: If breakauts are nat book Breakouts
Total amounts, enter whole
Revenue percentage estimates imterstate Intemational
mtarstaie fntemabonai Hevenue Heverse
(a} (B . - {e) {d) (e}

115, 435

12%

405 Tariffed subscriber iine charges and PICC chames levied by a
local exchange carrter on a no-PHC customer

406 Local prvate line and special access servics

407 -Payphone coin revenues

408 Dther Iorzl te]ecammumcatrons ssrvice revenuas

408 Monm!f and adlvaﬁon charges

410 Message changes including roaming bt excluding toll charges

LOUSEIe
41t Pre-paid calling card {including card sates to customers
and non-carrier distributors) reported at face value of cards

FHTS Do n £ L4
5 '%3*-\-. S

412 intemational calls that bath ordginate and terminate in foreign points

0% 100%

413 Operator and toll calls with alternative bifing arrangements {credit
card, collect, interneional call-back, ete.) other than revenue
reparted on Line 412

414  Ordinary Long Distance (MTS, customer tofl free 800/888
setvice, associated monthly accaumt maintenance, PICC
pass-through, and other switched services not reported above}

415  Long distance private line services.

416 Satellite services

417 All other long distance senices

TR e R T TR S T T eyt

418 Enhanced services; inside wiring maintenance, billing and
.coflection, customer premises eguipment, published directory,
dask fiver, Internef and non-telecommunications service revenue

4,085,658

419 - Gross billed revenue from all sources [ind. resefler & non-telocom.)
[Lines 303 through 344 pirs Lines 403 through 418)

13,013,230 §

420 Universal service contribution bases {Uines 403 through 411

& Lines 413 through 417]

1,071,308

8,468,442 |

"PERSONS MAKING WILLFUL FALSE STATEMENTS {N THE WORKSHEET CAN BE PUNISHED BY FINE OR IMPRISONMENT UNDER TITLE 14 OF THE UNITED STATES CODE, 18 US.C. §1001

1,016,213

. FCC Form 459-A
Fekruary 2000



2000 FCG Form 488A Telscommunications Reporting Womsriegt -

501 Filer 428 [0} ffrom Line 101] B12163
502 Leagst name of repafting entity [from Line 102] Marris Communications, ne.

Most filers must cortribute to LNP admintstration and mast prmnde the peman!ages requested Irf Lings 503 4hrough 510,

Fring entitles that use Lina 603 to cemfythaltm:r are exempt farn this reguirement need not pravide this information. Block 3 Fi Block 4
Percentage of revenue reparted in Block 3 and Block 4 billad in each region of the tountry. Round or Carrier's End-User
asfimate to nearest whole percentage. Enter 0 of no service was provided In the reglon. Carrer Telecom.

] : (a) {b}
503 Scutheast: Alabarna, Florida, Geotgia, Kentucky, Louislana, Misslssipgi, North Carolina, 100% 100%
Puecto Rico, South Garolina, Tennesses and LS. Virgin Islands
504 Weskern: Alaska, Arizona, Colerado, |dahe, lowa, Minnescta, Montana, Nabraska, New % %
Maxicn, North Dakota, Oregaon, South Dakots, Utah, Washington, Woming
505 West Coast: Cailfornia, Hawait, Mevada, American Samoa, Guam, Neorthem Marlana fslands, and o %
Wake Island.
508 Mid-Atlentic: Delawars, District of Columbia, Mar}dand New Jersey, Fannsyluanla. Vuginla. West % %
- -Virginla
507 Mid-Wast: IMnole, Indiana, Michigan, Chio, Wisconsn % %
508 Mortheast: Connecicut, Maine, Massachusetts, New Hampshire, New York, Rhode Istand, Vermont % %
&0 Southwest: Arkansas, Kansas, Misgouri, Oklahoma, & Texas % %
510 Total [Percentxgas must add to £ or 100] roo % | o0 %

511 Revemues from reselbers that do not contribute to Universal Service support mechanisms are inciuded in Btock 4, Line 420 but
may be extiuded from a fila's TRS, NANPA and LNP contribution bases. To have thase ameunts excludad, the fller has the

option of idenlifying such rewenues below,

(a)

(b)

Total Revente

interstats and |ntemational

Revanues from resellers thal do not contribuie to Universal Service ' I

5

PERSONS MAKING WALLFLL FALSE STATEMENTS 1N THE WORKSHEET CAN BE PUNISHED BY FINE DR IMPRISONMENT UNDER TITLE 18 OF THE UNMED STATES COOE, 18 U.S.C.§1003

FCG Form 495-A
February 2000



2000 FCC Forim 489A Telecommunications Reporting Workshest L I T pages

-B601_Filer 499 1D _from Line 101] 512163
BO2  Legal name of reparting entity [from Line 102] Marris Communications, tng.
Saction 1V of the nstructions provides information on which types of reporting entifies are required to file for which purposes.
Any ertity claiming to be exempt from ore or more contribustion requiremants should so certify below and aliach an explanation.
. [The Untversal Service administrator will determine which antities mest ha de minimis thresheld based on information provided
 in Btock 4, even [f you fal tn so cartfy, below.]
803 | certify that e reporting entity Is exsmpt from contributing ta: o : .
Unjversal Service | ] ws {1 NANPA - : - LNP Administration (.|
Provide explanation befow: : : - o

604 | certify thal the revenue dala contained herein is privileged and confidential and that public distiosure of stich information
would liksly couse substantiel harm to the compstiive posttion of the company. 1 request nondisclosune .
of the revenus Information contained herein pursuant to Sections 0.458, 52,17, , : :
" 54,741 and 84.604 of the Commission’s Rules. . .. -

i cortify that | am an officer of the above-namad reporfing enlity, that | have examined the foregoing repart and to the bast of my
-knowledge, information and belief, 2l statements of fact cortained in this Worksheei are tre and that said Worksheet is an accurate
statemen-of the affalrs nfthe above-fiamed company for the previous calerxiar year.

‘605 Signature P

806 _Printed nams of officer H. A Mot i = o 7
607 _Poetion with reporting enthy Presidert/CEO :
608 Date - - 32202
609 This filing is: ] original filing [X_] Reviset filing

[ not-mail checks with this form.  Send this form to: Form 4818 cfo NECA, 80 South Jeflerson Road, Whippany New Jersey, 07981
For addiional tnfarnatian regarding this workshest contart: Telectersmunications Reporing Worksheet hiormation: (573} 560-4400 or via e-mall. FormdbH@necaon

PERSONS MAKING WILFUL FALSE STATEMENTS 1N THE WORKSHEET CAN BE FUMISHED BY FINE OR IMPRISCNMENT UNDER TITLE 13 OF THE UNMTED STATES CODE, 18 WLS.C. 5100t

FCGC Form 4894
- February 2000




